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Resolutions of the Securities Commission Shariah Advisory Council

INTRODUCTION

At the end of 1995, the Islamic Capital Market Department (ICMD) of the
Securities Commission (Commission) with the co-operation of the Islamic
Instrument Study Group (IISG) took the initiative to begin a study of securities
listed on Bursa Malaysia (formerly known as Kuala Lumpur Stock Exchange).
As a result of the study, a set of criteria were formulated to be used as
basic guidelines for the study of listed securities. This study was continued
by the ICMD with the establishment of the Shariah Advisory Council (SAC)
that replaced the IISG. The role of the SAC was to ensure that the studies
carried out were conducted according to Shariah principles. In June 1997,
the Commission published a list of Shariah-compliant securities based
on Shariah principles. At that time, the number of Shariah-compliant
securities was only 371 or approximately 57% of the total listed securities.
By 28 October 2005, a total of 857 securities or 85% of the listed securities
were found to comply with the Shariah principles, enabling Muslim
investors to invest the Islamic way.

The IISG and SAC carried out their study from various angles, including
considering the views from within and outside the country before publishing
the initial list of Shariah-compliant securities. However, the criteria used as a
basis to review the securities are constantly updated based on the research
and case studies of all the listed securities on Bursa Malaysia. This is to
ensure that Shariah-compliant securities go through the appropriate review
process, in line with the requirements for the development and progress
of the Islamic capital market in this country.

SHARIAH CRITERIA FOR LISTED SECURITIES
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SHARIAH CRITERIA

In formulating the criteria, focus is placed on the primary activities of a
company with regard to the goods and services offered. This is because
these primary activities bring returns for the company that are subsequently
distributed to its shareholders in the form of profits and dividends. Such
activities need to be identified to see whether they are contrary to Shariah
principles. If they are, then that particular company’s securities are excluded
from the list of Shariah-compliant securities.

PRIMARY ACTIVITIES CRITERIA

After a lengthy study and discussion with various parties within and outside
the country, the SAC established that the following criteria can be used to
analyse whether securities of a particular company can be deemed Shariah
compliant or not. By applying these criteria, the Shariah-compliant securities
can be separated from all listed securities. The IISG, at its 5th meeting on
23 August 1995, decided on four basic primary criteria to analyse listed
securities.

In general, these criteria were established after referring to the Quran, hadith
and general Shariah principles, and were formulated according to the activities
of a particular company. The criteria are as follows:

First Criterion

The primary activity of the company is based on riba as practised by
conventional financial institutions, including commercial banks, merchant
banks, finance companies, etc.

Arguments to support the first criterion

(a) Quranic evidence based on verses 275–276 in Surah al-Baqarah:
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Meaning: “Those who devour riba will not stand except as one whom
the evil one by his touch hath driven to madness. That is because they
say: ‘Trade is like riba,’ but God hath permitted trade and forbidden
riba. Those who after receiving direction from their Lord, desist, shall
be pardoned for the past; their case is for God to judge; but those
who repeat (the offence) are Companions of Fire: they will abide therein
(forever). God will deprive riba of all blessing, but will give increase
for deeds of charity: for He loveth not creatures ungrateful and
wicked.”

(b) Evidence of ijmak

Islamic jurists from all the mazhab unanimously view that riba is
forbidden. Because of this consensus of opinion, the prohibition on
riba has become ijmak.331

Second Criterion

A company whose primary activity is gambling, such as companies running
casinos, gaming and others.

Arguments to support the second criterion

The prohibition on gambling is clear in the Quran, where Allah s.w.t. ordered
the faithful to stay away from it, as decreed in verse 90, Surah al-Maidah:

331 Ibnu Qudamah, Al-Mughni, vol. 4, p. 134. Al-Syirazi, Al-Muhazzab, vol. 1, p. 170. Ibnu Rusyd, Bidayah
al-Mujtahid, vol. 2, p. 217. Al-Zuhaili, Al-Fiqh al-Islami, vol. 4, p. 670.
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Meaning: “O you who believe! Intoxicants, and gambling, (dedication
of) stones, and (divination by) arrows, are an abomination of Satan’s
handiwork: eschew such (abomination) that ye may prosper.”

Third Criterion

The primary activity of a company is the production and sale of goods and
services that are prohibited in Islam, including:

(a) Processing, producing and marketing alcoholic drinks;

(b) Supplying non-halal meat like pork, etc.; and

(c) Providing immoral services like prostitution, pubs, discos, etc.

Arguments to support the third criterion

(a) Evidence from the Quran regarding food

Islam urges the whole of mankind to eat food which is halal and
good. This exhortation is based on the decree of Allah s.w.t. in the
Quran, verse 168, Surah al-Baqarah:

Meaning: “O ye people! Eat of that which is on earth, lawful and
good; and do not follow the footsteps of the evil one for, he is to you
an avowed enemy.”
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Meaning: "Forbidden to you (food) are dead meat, blood, the flesh of
swine, and that on which has been invoked other than Allah’s name,
that which has been killed by strangling, or by a violent blow, or by a
headlong fall, or by being gored to death, that which has been eaten
by a wild animal, unless you are able to slaughter it (in due form), and
that which is sacrificed on stone altars."

(Surah al-Maidah: 3)

(b) Evidence for prohibition of alcoholic drinks

Allah s.w.t. decrees:

Meaning: "O you who believe! Intoxicants and gambling, and
(dedication of) stones, and (divination by) arrows, are an abomination
of Satan’s handiwork. So avoid such abomination that you may
prosper."

(Surah al-Maidah: 90)

It was narrated of a hadith:

Meaning: “Verily Allah s.w.t. curses intoxicants, those who squeeze
grapes to produce, those who buy the grape juice for making the
drinkers, suppliers of intoxicants, bearers of intoxicants, those who
pour intoxicants into cups for drinkers, sellers of intoxicants, those
who buy them and those who spend the money earned from the sale
of intoxicants.”332

(c) Prohibition on immoral activities

In the matter of adultery, Islam prohibits its followers from committing
the abominable act, so much so that the perpetrator deserves

332 Hadith narrated by al-Hakim and Ibnu Hibban.
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the heaviest penalty should he or she be found guilty. Allah s.w.t.
decrees:

Meaning: “Nor come high to adultery: for it is a shameful (deed) and
an evil, opening the road (to other evils).”

(Surah al-Isra’: 32)

Similarly, with a company which carries out immoral activities like selling
alcoholic drinks, running pubs and discos, prostitution, etc. because such
activities encourage vice.

Fourth Criterion

The primary activity of the company is gharar333 (uncertainty) such as
conventional insurance trading.

The basis of the prohibition on gharar is a hadith of the Prophet s.a.w.:

Meaning: “Verily, the Prophet s.a.w. prohibits gharar transactions.”334

333 For further details please refer to the SAC resolution on gharar.
334 Hadith narrated by Muslim.




