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Resolutions of the Securities Commission Shariah Advisory Council

WHEN ISSUE PROCESS

RESOLUTION

The SAC, at its 38th meeting on 2 April 2002, agreed that the process of
when issue (securities futures trading) in the Islamic bond market is in line
with the Shariah requirement. It is a process that has been practised in
conformity with the “al-wa`d“ principle that is the use of a promise. This
activity is permissible because it has been ascertained to be free of riba or
gharar elements.

INTRODUCTION

The process of securities futures trading was created with the objective of
obtaining a suitable bid price by a principle dealer when making a buying
offer before the issuance of the bond. At the same time the principle dealer
will be able to identify the demand level of a particular bond which is to be
launched. By identifying the demand level of the bond, the principle dealer
will be able to estimate the risk control which has to be taken during the
purchase of the bond.

The process of securities futures trading between the investor and the principle
dealer does not involve any contract but it is a promise to buy and sell. All
promises to buy and sell are recorded in the system and the parties involved
are responsible to fulfil their promises. If the party that promises to sell fails
in the bid, then the said party will buy from the market in order to deliver
to the party that has been given the promise.

The possibility of a party reneging on his promise in this process is very unlikely
because the party that made the promise will endeavour to fulfil the promise
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for the sake of reputation, as well as maintaining the smooth flow of the
market.

At this moment, there is no specific provision regarding compensation or
penalty imposed on those who renege on their promises. However, under
the current method, the party that promises will normally fulfil the promise
by acquiring goods from the market. As such, unfulfilled promises in the
process of securities futures trading have never occurred ever since the bond
market was introduced in this country.317

ARGUMENTS THAT SUPPORT THE PERMISSIBILITY
OF AL-WA`D

According to the resolutions of SAC, regarding the process of issuing
Mudarabah Khazanah Bonds, two Shariah principles were approved, namely:

(a) Principle of Bai` Muzayadah – bidding process; and

(b) Principle of Ittifaq Dhimni – it is a documented agreement between
parties involved prior to sealing any official contract.

Based on the resolution of the SAC above, it is clear that the two Shariah
principles play the same role in the process of securities futures trading, as in
the process of Khazanah bonds. The only additional issue involving Shariah
basis in the process of securities futures trading is the promise or wa`d .

Al-Wa`d Principle

The use of a promise or commitment between the investor and principal
dealer is unavoidable in the process of securities futures trading because it is
an important element to successfully process bond issuances at an efficient
cost. Without the element of promises, securities futures trading will not
likely exist and vice versa. The promises that take place are promises to buy
and promises to sell.

According to al-Zarqa’, a promise is initially not a burden to the person who
makes it and also, it does not give any rights to the other party who has

317 Based on a statement from representative of Bank Negara Malaysia/Treasury.
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been promised. However, in the context of divine sins and rewards, it is a
requirement that one must fulfil any promises made. If it is not fulfilled, then
one has committed a sinful act. So, according to the original understanding
of a promise, the person who promises cannot be forced into compliance or
be penalised.

Ruling on Promises to Buy and Promises to Sell

The majority of past Islamic jurists allowed the practice of promises to buy
and sell. The Maliki Mazhab is of the opinion that if a promise is used to fix
the rate of profit then it is not permissible.

Current Islamic jurists have opinions that do not allow promises to buy and
sell. Their rejection of this principle is based on their understanding that it is
similar to what happens in bai` `inah. It is not allowed because there are
elements of tawatu’ (collusion) between buyers and sellers.318

The decree by the Mufti of Saudi Arabia, Sheikh Abdul Aziz bin Baz resolved
that  promises to sell are permissible provided that the goods that have been
pledged are owned by those who made the promises.319

Permissibility of Promises to Buy and Sell Currencies

Imam Syafi`i allowed the promises to buy and sell currencies.320 The Maliki
Mazhab prohibited promises in currency transactions except by spot.321

Ibn Hazm allowed promises to buy and sell currencies at the agreed price of
the day, followed by the actual buying and selling which is sealed by both
parties. However, parties that make the promise are allowed to abort by not
executing the contract for buying and selling. Promises can be aborted since
they are not binding.322

318 Ibn Qayyim, I`Iam Al-Muwaqqi`in, vol. 3, p. 323.
319 Mohamamd Sulaiman Al-Asyqar, “Bai` al-Murabahah Kama Tajrihi al-Bunuk al-Islamiyyah”. Working

paper presented at the 2nd Islamic Finance Convention held at Kuwait on 21–23 March 1983.
320 Imam al-Syafi`i, Al-Umm, vol. 3, p. 27.
321 Ibn Rusyd, Muqaddimat, vol. 3, p. 58.
322 Ibn Hazm, Al-Muhalla, vol. 9, p. 583.




