
125

Capital Market Issues According to Islamic Jurisprudence

TA`WIDH

RESOLUTION

The SAC, at its 12th meeting on 14 July 1999, agreed to allow the imposition
of ta`widh (compensation) on the late repayment of Islamic financing.

Subsequently, the SAC at its 30th meeting on 8 November 2000, resolved
that ta`widh payment for (i) arrears and (ii) failure to pay after the due date,
is permissible for Islamic financing formulated based on `uqud mu`awadhat
(exchange contracts) including Islamic debt securities. Ta`widh can be imposed
after it is found that mumathil (deliberate delay in payment) is utilised on the
part of the issuer to settle the payment of the principal or profit. The rate of
ta`widh on late payment of profit is one per cent per annum of the arrears
and it cannot be compounded. While the ta`widh rate on failure to settle the
payment of the principal is based on the current market rate in the Islamic
interbank money market, it too cannot be compounded.

INTRODUCTION

The imposition of ta`widh or syart jaza’i according to Arab terminology is a
penalty agreed upon by the `aqd parties as compensation that can rightfully
be claimed by the creditor290 when the debtor291 fails or is late in meeting his
obligation to pay back the loan.292

290 The creditor is the financier.
291 The debtor is the issuer.
292 Uthman Syabir, Buhuth Fiqhiyyah fi Qadaya Iqtisadiyyah Mu`asirah, Dar al-Nafais, Jordan, 1998, vol. 2.

p. 855.
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Ta`widh can be imposed as follows:

(a) For the late payment of profit, the rate of ta`widh which can be imposed
is one per cent per year on payment in arrears of profit. However, the
sum of ta`widh cannot be compounded;

(b) For not settling the payments of the principal sum, the ta`widh which
can be imposed is at the current rate of Islamic interbank money
market;

(c) The maximum amount of ta`widh that can be imposed on any unsettled
payment of financing cannot exceed the total amount of the remainder
of the financing balance; and

(d) Ta`widh obtained from financing for which payment has not been
settled, may be consumed by the financiers involved and distributed
according to the bank’s prevailing rate of profit distribution ratio.

ARGUMENTS THAT SUPPORT THE PERMISSIBILITY OF
TA`WIDH

The permissibility of imposing ta`widh is based on the following arguments:

Hadith

The Prophet s.a.w. rebuked those who delay the payment of a debt:

Meaning: “The rich who delay the payment of a debt are committing
tyranny.”

Qiyas

The delay in paying off a debt can be compared with ghasb (usurpation) of
valuable property. This is because of the similarity of `illah between the two,
that is obstructing the use of property and exploiting it in a tyrannical way.
According to the Syafi`i and Hanbali Mazhab, in the case of ghasb, the usurper
has the benefit of using the property that he has seized and therefore must
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pay compensation to the owner. In the case of a delayed payment of debt,
the creditor stands to lose because he is deprived of the opportunity of using
the funds for other trading purposes, which he could if the debt is settled
within the stipulated time frame. Therefore, this loss should be compensated
by the debtor based on qiyas.

Maxims of Islamic Jurisprudence

There is a maxim of Islamic jurisprudence which can be used in dealing with
this matter, that is:

Meaning: “Nothing is a loss or results in a loss (in Islam).”

Based on this principle, the debtor’s act of delaying payment is a loss to the
creditor. This situation has to be avoided so that businesses are conducted
according to the istiqrar ta`amul principle, that is the smooth running of the
market. It is supported by another maxim of Islamic jurisprudence:

Meaning: “Whatever loss should be removed.”293

In the context of this discussion, losses that are borne by a creditor must be
removed by the provision of a suitable approach. Imposing ta`widh on a
delayed payment of debt is a suitable approach for covering the loss borne
by the creditor and it encourages the debtor to settle the debt within the
stipulated time frame.

Qadhi Syuraih’s Resolution

There is a basis in Islamic jurisprudence to show that ta`widh can be imposed
in a trade. An example is the resolution made by Qadhi Syuraih in a case
narrated by Bukhari from Ibnu Sirin:

A potential customer said to the owner of some animals for hire:
“Prepare for me one of your animals. Should I not hire it on such a

293 Al-Suyuti, Al-Asybah wa al-Naza’ir, pp. 83–84.
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date, I will pay you of 100 dirham.” Apparently, the customer did not
proceed with the deal, and so, according to Qadhi Syuraih: “Whoever
imposes a condition upon himself voluntarily, then that condition is
binding.”294

Qadhi Syuraih resolved that the condition stated by the potential customer
is binding. Based on this resolution, it can be used as an Islamic jurisprudence
principle to permit the imposition of a condition in the form of ta`widh in a
business transaction. The payment is for opportunity loss borne by the creditor.
Al-Zarqa’ sums it up by saying:

Meaning: “Compensation is for loss (borne by parties involved in a
business transaction) as a result of waiting and the disruption of a
transaction.”295

294 Al-’Asqalani, Fath al-Bari, vol. 5, p. 707.
295 Al-Zarqa’, Al-Madkhal al-Fiqhi, vol. 1, p. 496.




