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Capital Market Issues According to Islamic Jurisprudence

PRICE FIXING BASED ON FORWARD PRICING

RESOLUTION

The SAC, at its 30th meeting on 8 November 2000, resolved that the use of
forward pricing is permissible for creating and cancelling units of unit trust
funds which take place between the management company and unit trust
holders.

INTRODUCTION

The Securities Commission provided a rule stating that the price of creating
and cancelling units is equal to the net asset value per unit at the next
valuation.  This means that each unit price created and cancelled will only be
known at the end of the transaction day (based on forward pricing).323

Price Fixing Based on Future Price

The objective of creating and cancelling the units based on forward
pricing is to safeguard the interest of existing unit trust holders in unit trust
schemes. If the said price is fixed at yesterday’s price (historic pricing), the
management company can manipulate the unit price to the advantage of
the management company and at the same time, mistreat existing unit trust
holders.

For example, if units are created based on yesterday’s price, and that the
management company is aware that the share market is on an uptrend, it is

323 Securities Commission, Guidelines on Unit Trust Funds.
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able to maximise its profit by instructing the trustee to create units today
(based on yesterday’s price) and instruct the trustee the next day to cancel
the said units. In this situation, there is a high possibility that the cancelled
price was higher (because the market was on the uptrend) than the price
when the units were created, and the difference has to be absorbed by the
existing unit trust holders.

Apart from that, the management company can also adopt an opposite
strategy if the share market is on a downtrend. The management company
will instruct the trustee to cancel the units for today (based on yesterday’s
price) and instruct the trustee the next day to create the said units. The price
to create the units in this case is possibly lower (because the market is on a
downtrend) than the price of cancellation, and the difference has to be
absorbed by the unit trust holders.

ARGUMENTS SUPPORTING THE PERMISSIBILITY OF
FORWARD PRICING

In Islam, price is a very important element in a sales and purchase contract.
If a sales and purchase contract is done without determining the price, the
said contract is deemed invalid. However, there are various methods in
determining the price which is part of the sales and purchase process.

Adaptability of Forward Pricing With Shariah Basis

Generally, a majority of Islamic jurists stressed that any sales and purchase
contract done without determining the price is invalid. This is the general
guideline that needs to be complied with.324

Shariah stipulates the need to know the price to avoid niza` (dispute) and
gharar. If both parties to the contract agree on the basis that must be used in
determining price according to the certain mechanism, then the issue of
niza’ and gharar can be solved.325

324 Al-Dharir, al-Gharar Wa Atharuhu fi al-‘Uqud fi al-Fiqh al-Islami, p. 255. Al-Zarqa’, Al-Madkhal al-Fiqhi,
vol. 2, pp. 691–692.

325 Al-Jaziriy, Kitab al-fiqh ‘Ala al-Mazahib al-Arba`ah, vol. 2, p. 165. Al-Dharir, al-Gharar Wa Atharuhu fi
al-‘Uqud fi  al- Fiqh al-Islami, p. 271.
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Ibn Qayyim is of the opinion that buying and selling, without knowing the
price in advance when contracting, is valid so long as the method to determine
the price has been agreed by both parties, buyer and seller. This method
was adopted from the views of Imam Ahmad and was further strengthened
by the arguments of `urf and qiyas.326

According to him, ̀ urf was used to allow buying and selling since it does not
cause niza`. This was proven during his time, where people had already
practised such buying and selling in the trading of bread and meat. What is
important here is the agreement of both parties as to how a price is to be
determined for buying and selling without necessarily knowing the price in
advance.

He also provided an analogy for such buying and selling with mahr mithl327

in marriage contracts. Although the amount of mahr is not known when a
marriage is being carried out, such marriage is valid because the method of
determining the mahr has been agreed upon, that is based on mahr mithl.
The same issue was also being recognised by Islamic jurists in determining
ijarah based on the value of mithl.

Some modern Islamic jurists of the Hanafi Mazhab recognise buying and
selling which they called bai`al-istijrar.328 This form of buying and selling is
similar to al-bai` bima yanqati` bihi al-si`r which is permissible in the
Hanbali Mazhab. With this, there is a point of convergence between modern
Islamic jurists from the Hanafi and Hanbali Mazhab.329

Based on studies, using yesterday’s price as a reference will encourage greater
manipulation and therafter, will result in dharar (adversity) to the market. In
Islam, the elimination of dharar is a requisite. This is based on the fiqh method:

Meaning: “Adversity needs to be abolished.”

326 Ibnu Qayyim, I`lam al-Muwaqqi`in, vol. 4, pp. 5–6.
327 Marriage dowry based on the value of marriage dowry of close female relatives who are married.
328 Which means: to buy essential goods from a seller by paying at a later date. Please refer to Ibn `Abidin,

Hashiah, Rad al-Muhtar, vol. 4, p. 12.
329 Al-Mausu`ah al-Fiqhiyyah, vol. 9, pp. 43–47.
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and the fiqh method:

Meaning: “Adversity needs to be abolished as much as possible.”

330 Muhammad al-Zarqa`, Syarh al-Qawa`id al-Fiqhiyyah, pp. 179, 207.




