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Resolutions of the Securities Commission Shariah Advisory Council

GHARAR

RESOLUTION

The SAC resolved that the existence of gharar in the main activities of a
company can cause the company’s securities listed on Bursa Malaysia to be
excluded from the list of securities approved by the SAC. The IISG at its 5th
meeting on 23 August 1995, resolved that securities with gharar features
are not halal. Company activities categorised as gharar include conventional
insurance activities.

INTRODUCTION

In Arabic, gharar 226 has the same meaning as khatar which means something
dangerous.227 It also carries the meaning of khida` or cheating.228 In terms
of terminology, gharar refers to elements of uncertainty that can expose
someone to danger. In the context of buying and selling, if it is said that an
`aqd has the element of gharar, it means that there is an element of uncertainty
in the `aqd. As an example, a sale and purchase contract which does not
state its price is said to possess an element of gharar as cheating in price can
occur.

Further examples of gharar include conventional insurance where the buyer
buys something and there is uncertainty as to whether the item bought can

226 According to Islamic jurisprudence, gharar differs from taghrir which is synonymous with ghurur or
tadlis. Gharar has no elements of cheating while taghrir has. Please refer to al-Dhariri, al-Gharar wa
Atharuhu fi al-`Uqud al-Fiqh al-Islammi, Dar al-Jil, Beirut, 1990, p. 35.

227 Majma` al-Lughah al-Arabiyyah, Al-Mu`jam al-Wasit, Dar al-Dakwah, Istanbul, 1980, vol. 2, p. 648.
228 Fairuz Abadi, Al-Qamus al-Muhit, p. 577.
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be obtained or not. The item bought (insurance) will only be claimed if an
accident or disaster strikes the buyer, but the accident or disaster may or
may not happen. Therefore, it is uncertain if the item bought by the buyer
will ever materialise.

CONCLUSION OF SAC ABOUT GHARAR

From studies done, the SAC concluded that gharar is a negative element in
trading. This is based on the following factors:

Hadith of the Prophet s.a.w.

The basis of prohibition of gharar is a hadith of the Prophet s.a.w.:

Meaning: “Verily, the Prophet s.a.w. forbids gharar trading.”229

Views of Past Islamic Jurists

The esteemed mazhab of past Islamic jurists gave several perspectives on
gharar. Their differing opinions had an impact on the resulting rulings. From
studies of their works, three main definitions of gharar were derived.230

First: Gharar which means jahalah about the products. Among ulama’ with
such a view were Al-Sarakhsi and Al-Zaila`i from the Hanafi Mazhab. Al-
Sarakhsi defined gharar as something with unknown consequences.231

Second: Gharar refers to syak (suspicion), according to Al-Kasani and Ibnu
Abidin from the Hanafi Mazhab and Al-Dusuqi from the Maliki Mazhab.
According to Al-Kasani, gharar is the potential risk faced by a person, with
the possibility that the goods may or may not eventually exist (syak). To Al-
Khasani, gharar is the suspicion that a good may not exist.232

229 Hadith narrated by Muslim.
230 Yasin Ahmad Ibrahim Daradikah, Nazariyyah al-Gharar fi al-Syari`ah al-Islamiyyah, Wizarah al-Auqaf,

Amman, vol. 1, p. 77.
231 Al-Sarakhsi, Al-Mabsut, Dar al-Ma`rifah, 1989, vol. 12, p. 194.
232 Al-Kasani, Bada’i` al-Sana’i`, vol. 5, p. 163.
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He outlined this while discussing the trading of goods that have yet to be
seen by the buyer. For the Hanafi Mazhab, such a trade is lawful because the
buyer has the right to make a choice after he has viewed the goods. This
view is based on the Prophet s.a.w. hadith:

Meaning: “Whosoever buys something that has not been viewed, he
has khiyar (choice to buy or reject) after viewing it.”233

The Hanafi Mazhab was of the opinion that the risk of the buyer being
exposed to uncertainty is minimum, as when the goods arrive, the buyer can
make a choice based on what he sees.

Third: Gharar refers to something with unknown consequence. This was the
opinion of a majority of Islamic jurists.

The Syafi`i Mazhab defined gharar as khatar (of high risks). Al-Syirazi, a jurist
in this mazhab, defines gharar as something whose condition and
consequence are unknown.234 Al-Ramli stated that, gharar is something
that has two assumptions, positive and negative, with the negative being
more dominant.235 Al-Sharqawi and Al-Qalyubi, also jurists from the Syafi`i
Mazhab, defined gharar as something whose consequence is unknown
and has two assumptions, positive and negative, the negative outweighing
the positive.236

Between the views of the Hanafi and Syafi`i schools of thought, the Syafi`i
Mazhab was of the opinion that jahalah about a product during the buying
and selling ̀ aqd is a significant gharar. This nullifies the ̀ aqd. That is why the
Syafi`i Mazhab stipulated that a buyer must know the specifications and
features of the product he is interested to buy, at the time of the `aqd.237

From the views of these two mazhab, it can be seen how the different
interpretations of gharar have a different impact on the relevant rulings. This
case puts forward buying and selling of a product that has not been seen by

233 Hadith narrated by al-Daraqutni.
234 Al-Syirazi, Al-Muhazzab, vol. 1, p. 262.
235 Shamsuddin Muhammad al-Ramli, Nihayah al-Muhtaj, Dar al-Fikr, Beirut, 1984, vol. 3, p. 405.
236 Al-Syarqawi, Hasyiah al-Syarqawi, Matba’ah al-Babi al-Halabi, Cairo, 1941, vol. 2, p. 9. Qalyubi wa

`Umairah, Hasyiata Qalyubi wa ’Umairah, Dar Ihya al-Kutub al-Arabiyyah, Cairo, vol. 2, p. 161.
237 Qalyubi wa ‘Umairah, vol. 2, p. 161.
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the buyer. However, the two mazhab reached an agreement on steps
taken to avoid the risks of cheating in the `aqd of buying and selling. In
this context, the Syafi`i Mazhab is seen to be stricter in guarding the maslahah
of the buyer.

Forms of Gharar

From the studies made, gharar may occur in two situations:238

(a) Sighah contract: such as two sales and purchases in one transaction
(bai`atain fi bai`ah); and

(b) Subject contract: such as ma`dum sales and purchase.

Gharar is divided into three,239 that is gharar fahisy (plenty),240 gharar yasir
(a little)241 and gharar mutawassit (moderate).242 Ulama’ unanimously say
that gharar fahisy can nullify the contract, especially ̀ uqud mu`awadhat and
gharar yasir do not give any effect on the contract. However, they have
differences of opinions on gharar mutawassit.

According to Muhammad Beltaji, it is impossible for the buyer and seller to
avoid gharar completely. Therefore, past ulama’ differentiated between
gharar which nullifies `aqd and gharar which can be excused based on the
maxims of Islamic jurisprudence, such as raf`u al-haraj243 and la dharar wa la
dhirar.244 As a result of his study, a majority of Islamic jurists placed three
conditions on which gharar can be excused:

(a) The gharar is minor and small;

(b) Such trading is needed by society; and

(c) The gharar cannot be avoided without masyaqqah (hardship) that is
recognised by Syara`.245

238 See the example al-Dharir, al-Gharar wa Atharuhu fi al-`Uqud, p. 76.
239 Daradikah, Nazariyyah al-Gharar fi al-Syari`ah al Islamiyyah, p. 97.
240 For example, selling fish which are still in the river.
241 For example, selling a house with the furniture therein which is not accounted in detail.
242 Gharar mutawassit is gharar which lies between gharar fahisy and gharar yasir.
243 The method in fiqh which bears the Shariah meaning of eradicating hardship.
244 The method in fiqh which bears the meaning of not hazardous and causing hazard (in Islam).
245 Muhammad Beltaji Hassan, Al-Milkiyyah al-Fardiyyah fi al-Nizam al-Iqtisadi al-Islami, Maktabah al-Syabab,

Cairo, 1988, pp. 202–203.




