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GHALAT

RESOLUTION

Ghalat is a negative element that can invalidate an ̀ aqd according to Islamic
jurisprudence. There is, however, a number of interpretations given by past
and modern Islamic jurists pertaining to ghalat that offer pros and cons
to its practice in the present day. Hence, the SAC, when discussing crude
palm oil futures contracts, outlined the scope of ghalat as a guidance in
assessing capital market issues.

INTRODUCTION

According to the theory of `aqd in Islamic jurisprudence, ghalat is a negative
element that can affect the validity of an `aqd. In Arabic, the word ghalat is
used to mean error in perception.247

Ghalat from the Perspective of Islamic Jurists

Although past Islamic jurists did not present the ghalat theory in a specific
topic, modern Islamic jurists248 have tried to present the ghalat theory as a
negative element in an `aqd based on principles outlined in the muamalat.
This is based on the studies on forms of errors in `aqd, whereby Islamic

247 Fairuz Abadi, Al-Qamus al-Muhit, p. 612, Majma` al-Lughah al-`Arabiyyah Al-Mu’jam- al-Wasit, p. 658.
248 As an example refer to Abd Razzak al-Sanhuri, Masadir al-Haq fi al-Fiqh al-Islami, Dar Ihya’ al-Turath al-

`Arabi, Beirut, vol. 2, pp. 104–146. Al-Zarqa’, Al-Madkhal al-Fiqhi, vol. 1, pp. 390–407. Muhammad
Yusuf Musa, Al-Amwal wa Nazariyyah al-Aqd, Dar al-Fikr al-Arabi, Cairo, 1996, pp. 366–369. Al-Zuhaili,
Al-Fiqh al-Islami, vol. 4, pp. 216–218.
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249 Khiyar wasf is the right to make a choice given to the buyer when he finds that the features of the
object purchased differ from what have been described by the seller. Please refer to Al-Mausu`ah al-
Fiqhiyyah, vol. 20, p. 157.

250 Khiyar `aib is the right to make a choice given to parties in a contract to cancel the `aqd when there
is an `aib or defect in the object and also payment. Please refer to Al-Zuhaili, Al-Fiqh al-Islami, vol. 4,
p. 261.

251 Khiyar ru’yah is the right to make a choice given to a buyer on whether to proceed with a contract or
cancel it when he finally sees the object for sale, which he did not at the time of the `aqd. Please refer
to Al-Zuhaili, Al-Fiqh al-Islami, vol. 4, p. 267.

252 Al-Zarqa’, Al-Madkhal al-Fiqhi, vol. 1, p. 390.
253 Musa, Al-Amwal, p. 366.
254 Al-Zarqa’, Al-Madkhal al-Fiqhi, vol. 1, pp. 391–392.

jurisprudence has given the right to a buyer to cancel the `aqd should there
be an error through khiyar wasf,249 khiyar `aib250 and khiyar ru’yah.251

Ghalat takes place when the assumption made by a buyer about what he
wants turns out to be otherwise, and this assumption is the reason why the
buyer carried out the sale and purchase `aqd.252

An example of ghalat in the capital market is the case of buying shares. For
example, someone buys ABC shares on the assumption that they can bring
good returns. However, after the purchase, the share price falls. This situation
is categorised as ghalat `aqid (an error on the part of the buyer). According
to Islamic jurisprudence, this error does not allow the party to withdraw
from the `aqd. This is because the consideration to buy the ABC shares was
based on a personal decision after taking into account the expected future
positive performance of the shares. The `aqd carried out does not contain
any gharar element and what has happened is merely ghalat `aqid which
does not nullify the `aqd because it is a normal situation. In Islamic
jurisprudence ghalat can affect an `aqd and causes it to be annulled if it
pertains to the type and feature of the traded object. For example, ghalat
pertaining to a type of object is when someone buys jewellery assumed to
be gold but which later turns out to be gold-plated copper. Ghalat pertaining
to feature is when someone buys a watch believing it to be of a famous
brand, only to discover later that it is a common brand in which he is not
interested.253

In discussing the issue of ghalat, Islamic jurists look at maslahah istiqrar
ta`amul.254 This methodology means that parties in an `aqd are given the
freedom to trade in a normal way, in an environment of willing buyer, willing
seller where mutual trust is present. The point to consider is whether fraud
and manipulation exist in the sale and purchase, because both elements can
affect the validity of an `aqd.
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Ghalat which involves an individual’s personal judgement in deciding on a
purchase is categorised as ghalat `aqid or the mistake of the buyer himself.

If ghalat `aqid is allowed to invalidate an `aqd, then the market will not run
smoothly. The seller will always have to think of the buyer’s expectations.
This worry will cause the absence of istiqrar ta`amul (stability of business
transactions) in the market, because the buyer will always take the
opportunity to cancel the `aqd resulting in a loss to the seller. Hence,
Islamic jurisprudence emphasises that the buyer is given the right to cancel
the `aqd only in cases of ghalat wadhih.255 Ghalat wadhih is a clear error
and it happens under two conditions, i.e. `aqid (party who participates in
the ̀ aqd) has explained clearly what he wants at the time of the ̀ aqd, or if he
has evidence to show what he wants, and qarinah, where the error is on the
part of the seller and not the buyer.256

255 Al-Zarqa’, Al-Madkhal al-Fiqhi, vol. 1, p. 390. Ghalat wadhih means clear error.
256 Al-Zarqa’, Al-Madkhal al-Fiqhi, vol. 1, p. 393.




