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Resolutions of the Securities Commission Shariah Advisory Council

TRANSFERABLE SUBSCRIPTION RIGHTS (TSR)

RESOLUTION

At its 6th meeting on 5 October 1995, the IISG resolved that transferable
subscription rights (TSR) is an instrument permissible from the Shariah
perspective. The characteristics of this instrument fulfil the principle of mal
according to Islamic jurisprudence as outlined in the haq maliy and haq
tamalluk.

The meeting resolved that what is called bai` ma`dum (buying and selling
something that does not exist) does not occur in TSR trading but such trading
is, instead, bai` maujud (buying and selling something that exists).

INTRODUCTION

TSR is a contract that gives its shareholders a right but not an obligation, to
subscribe to new ordinary shares at an authorised price that has already
been preagreed within a stipulated period. It loses its value after the stipulated
period. In other countries, TSR is commonly known as a warrant.

ARGUMENTS THAT SUPPORT THE PERMISSIBILITY OF
TRANSFERABLE SUBSCRIPTION RIGHTS

Several issues of Islamic jurisprudence have been studied in evaluating TSR
which include holding rights and bai` ma`dum. The question of rights and
the views of the Islamic jurisprudence will not be discussed as it has been
discussed in the previous chapter on call warrants.
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164 Al-Zuhaili, Al-Fiqh al-Islami, vol. 4, pp. 427–429.
165 Ibnu Qayyim, I`lam al-Muwaqqi`in, vol. 2, pp. 8–10.
166 Al-Kasani, Bada’i` Sana’i`, vol. 5, pp. 147–148.

Bai` Ma`dum

The main focus is on the purchase of something that does not exist
(bai` ma`dum) as it involves a quantity of shares yet to be subscribed by TSR
holders. Many Islamic jurists do not allow bai` ma`dum in general.164 However,
Ibnu Qayyim studied this issue from two dimensions which show the
permissibility of bai` ma`dum based on certain conditions:

First: It is not true that bai` ma`dum is not permissible. This is because there
is no evidence in the Quran, Sunnah and opinions of the companions of the
Prophet s.a.w. which state that bai` ma`dum is not permissible. The only
thing is a hadith prohibiting certain types of buying and selling, and certain
non-existing products. This is similar to the prohibition of the sale and purchase
of existing products that come with certain features.

Therefore, the prohibition on the buying and selling of such products is
not whether they exist or otherwise, but rather because of the element of
gharar which is uncertainty and deceit in a transaction. Gharar occurs when
there is an element or incapability of delivering a product that has been sold
whether it really exists or not. A classic example would be the selling of
runaway slaves and stray animals. Although the product existed, the seller
was incapable of handing it over to the buyer. It was an obligation for the
seller to hand over the product immediately after the `aqd had been
completed. The failure of the seller to fulfil his obligation meant the occurrence
of gharar, the element of uncertainty which was prohibited.

Second: Certain conditions of Syara` allow bai` ma`dum and consider it
legal. As an example, Syara` allows the buying and selling of fruits and grains
that have a high chance of becoming food produce. The Prophet s.a.w.
permitted this type of transaction. It is bai` ma`dum because even though
the `aqd has been concluded, the buyer is still not able to claim the produce
but has to wait until a certain period when the fruits and grains are ready to
be harvested and delivered.165

Al-Kasani stated that among the conditions of a legal transaction is the
capability of the seller to hand over the goods sold. The important point is
the capability to hand over the goods with absolute certainty even though it
is some time in the future.166
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Ibnu Qudamah also addressed the same question by bringing up the issue of
selling fish that are still in the water. According to him, most Islamic jurists
are of the same opinion that such a transaction is illegal. The `illah is due to
the presence of gharar. However, in certain conditions, it is permissible to
sell fish in the water, provided that:

(a) The pond belongs to the seller;

(b) The water in the pond is shallow and the fish in it can be identified;
and

(c) There is a possibility of catching the fish.167

All these conditions must be fulfilled before it becomes permissible to sell
the fish. Otherwise, gharar will be present, as the seller is incapable of
surrendering the goods.

Based on the texts of Islamic jurisprudence, it can be concluded that `illah
bai` ma`dum is gharar. Gharar occurs when the seller is not able to hand over
the goods sold. This means that when bai` ma`dum occurs without gharar –
a sale will be made; its features, rate and price can also be determined; and
the seller is able to hand over the goods within a specific time – then, such a
transaction is legal.

In conclusion, the prohibition of bai` ma`dum is not that the goods do not
exist during the `aqd but because of gharar. Therefore, what is prohibited is
the element of gharar and not the non-existence of the goods.

On the question of subscribing to shares that have yet to be issued, it is not
bai` ma`dum because the quantity, nature, rate, type and price of the shares
have been determined, and the company will create the new shares within a
specific period.

It can be concluded here that TSR instruments do not contradict the Shariah.
In this context, a TSR is approved by Shariah when the shares to be created
are also shares that comply with the Shariah principles.

167 Ibnu Qudamah, Al-Mughni, vol. 4, p. 294.




