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Resolutions of the Securities Commission Shariah Advisory Council

PREFERENCE SHARES

RESOLUTION

At its 20th meeting on 14 July 1999, the SAC resolved that the basic
preference share (non-cumulative) is permissible based on tanazul.215

INTRODUCTION

A preference share is among hybrid instruments that combine equity and
debt in a capital market. It is in the form of hybrid equity which allows its
holders to receive a fixed dividend not enjoyed by ordinary shareholders.
Usually, this fixed dividend is described as a percentage of the nominal share
value.

The Companies Act 1965 defines preference share as a share that does not
give a right to the shareholders to vote at its general meeting or any right to
participate in any distribution of the company that is above the stated amount,
whether through dividends or redemption, dissolution or otherwise.216

There are many forms of preference share in the market, among which are:

(a) Redeemable preference shares;

(b) Participating preference shares;

(c) Cumulative preference shares;

215 Tanazul means to drop claims to right.
216 Companies Act 1965, section 4.
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(d) Convertible preference shares;

(e) Increasing rate preference shares; and

(f) Perpetual/irredeemable preference shares and non-cumulative
preference shares.

The SAC carried out studies on non-cumulative preference shares. It refers
to preference shares whose period of holding by the investor is permanent
and similar to ordinary shares except that dividends are fixed and non-
cumulative. It has features similar to those of an ordinary share – no maturity
date and non-cumulative dividend payment. Non-cumulative preference
shares is included in the classification of equity with fixed dividends.

ARGUMENTS THAT SUPPORT THE PERMISSIBILITY OF
PREFERENCE SHARES

The SAC ruled that non-cumulative preference shares are permissible based
on tanazul where the right to profit of the ordinary shareholder is willingly
given to a preference shareholder. Tanazul is agreed upon at an annual general
meeting of a company which decides to issue preference shares in an effort
to raise new capital. As it is agreed at the meeting to issue preference shares,
this means that ordinary shareholders have also agreed to give priority to
preference shareholders in dividing the profits, in accordance with tanazul.

In the context of preference shares, tanazul means surrendering the rights
to a share of the profits based on partnership, by giving priority to preference
shareholders. It is also known as isqat haq217 in Islamic jurisprudence.

217 Al-Mausu`ah al-Fiqhiyyah, vol. 4, pp. 226–256.




