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Resolutions of the Securities Commission Shariah Advisory Council

UJRAH FOR GUARANTEES

RESOLUTION

The SAC, at its 36th meeting held on 6 February 2002, resolved that ujrah
(fees) paid for third-party guarantees in mudharabah is allowable on the
condition that the investor cannot claim for any repayment from the issuer
should there be any losses incurred in the investment. The investor is also
permitted to request for collateral from the issuer to cover against any
likelihood of losses due to gross negligence by the issuer.

INTRODUCTION

Ujrah refers to rental or fees for usage of labour and benefits. In the current
economic context, it may be applied to salaries, wages, fees, commission
and the like.106

ARGUMENTS THAT SUPPORT THE PERMISSIBILITY OF
UJRAH ON GUARANTEES

Ujrah on Kafalah

The majority of past Islamic jurists were of the view that the charging of
fees on kafalah is not permissible. This view is based on the argument that
a kafalah contract falls under `uqud tabarru`at which is voluntary and
benevolent in nature. Hence, no fee is to be charged.107

106 Securities Commission, Guidelines on the Offering of Islamic Securities.
107 Al-Hattab, Mawahib al-Jalil, Beirut, Dar al-Fikr, 1992, vol. 5, pp. 111, 113.
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Principles of Muamalat in the Capital Market

Wahbah Al-Zuhaili was of the view that to charge ujrah on kafalah is
permissible based on maslahah and society’s needs.108 Syeikh Ahmad Ali
Abdullah was of the view that when there is a condition that the kafalah
bears a fee, the said condition is considered valid. He also emphasised that
kafalah contract is not qardh.109 He supported his views with qiyas, referring
to fees that are permissible to be collected on utilising someone’s reputation
and also on performing incantation using Quranic verses. Some of the past
Islamic jurists allowed both situations and can be used as fees on the
guarantee since it is similar from the aspect of work done.110

The OIC Fiqh Academy and the Shariah Council AAOIFI resolved that ujrah
on kafalah/dhaman is not permissible. However, the guarantor may claim
for actual expenses incurred on the guarantee.111

Imposition of Rahn (Collateral) on the Issuer

Rahn is defined as the act of creating a valuable asset as collateral to amortise
a debt in the event that the debtor fails to fulfil his obligations to the creditor.112

Hence, rahn may be requested as collateral from the issuer to be applied
against a guarantee given by a third party. This permissibility is based on the
resolution of the Fatwa Council of Jordan which views third-party guarantees
in a muqaradhah contract as a form of qardh.113 As such, rahn may be imposed
on each qardh.

Since a third-party guarantee under this ruling is based on the fatwa in a
form of qardh, no element of interest may be levied as this involves riba.
The only costs allowed will be the actual expenses incurred by the creditor
who in this context, is the guarantor.114

108 Al-Zuhaili, Al-Fiqh al-Islami, vol. 5, p. 161.
109 OIC, Majallah Majma` al-Fiqh al-Islami, Jeddah, 1986, no. 2, vol. 2, pp. 1146–1147.
110 OIC, Majallah Majma` al-Fiqh al-Islami, no. 2, vol. 2, pp. 1134–1135.
111 OIC, Majallah Majma` al-Fiqh al-Islami, no. 2, vol. 2, pp. 1209–1210. AAOIFI, Al-Ma’ayir al-Syar’iyyah,

Bahrain, 2002, pp. 75, 88.
112 Securities Commission, Guidelines on the Offering of Islamic Securities.
113 Please refer  to section 12 of Muqaradhah Act, Jordan.
114 OIC, Majallah Majma` al-Fiqh al-Islami, no. 3, vol. 1, p. 305.




