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Resolutions of the Securities Commission Shariah Advisory Council

IQTA`

RESOLUTION

The SAC, at its 39th meeting on 16 May 2002, 41st meeting on 30 August
2002, 47th meeting on 27 May 2003 and 51st meeting on 14 December
2003, resolved several issues on iqta` as follows:

(a) Concessionary rights can be classified as a type of asset that can be
transacted based on the principle of iqta`;

(b) Supply and maintenance contract with the government and
government agencies can be the basic asset in the issuance of Islamic
securities based on the principle of iqta`;

(c) Iqta` can be used in government contracts on assets that are not real
estates; and

(d) The principle of iqta` can be used for state government contracts,
statutory bodies and government-linked companies. The government-
linked companies are entities which are approved by the government
to take-over public agencies and manage them as private companies,
such as the following:

(i) Parent companies and their subsidiaries under the control of
the federal and state government of which the shareholdings
exceed 50%; and

(ii) Companies where the government owns special shares or
special preferential rights shares. Normally special shares or
“golden shares”, in the Malaysian context, exist in companies
in which the government has strategic interests.
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INTRODUCTION

The types of government contracts as outlined by the Ministry of Finance are
as follows:136

(a) Work contract;

(b) Supply contract; and

(c) Service contract.

A work contract is a contract which involves construction and civil works,
such as buildings, airports, ports, roads, dams and drainage works. It also
covers mechanical and electrical works.

A supply contract is a contract on items which are supplied for certain activities,
programmes or government agency projects. It is also an input to a certain
work process or service. The supplies are building materials, foodstuff,
clothing, vehicles and office furniture.

A service contract is a contract which involves the services of manual human
labour or expertise/skills to implement and accomplish a particular job. Services
are divided into two types as follows:

(a) Consultancy services. It covers all kinds of studies, such as economic
research, privatisation, management, physical development which
requires input such as architecture, engineering, survey works, legal
management and specialised services in the area of environment and
agriculture; and

(b) Non-consultancy services. It covers services, such as managing training
and courses, maintenance and repair works, cleaning, renting and
management of buildings.

There are various forms of contracts which involve the government in
the privatisation process. According to the “Privatisation Masterplan”
issued by the Economic Planning Unit, the Prime Minister’s Department, there
are four methods of privatisation:

136 Ministry of Finance, 2002, Proses Perolehan Kerajaan, pp. 1–2.
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(a) Sales of assets or equity;

(b) Lease of assets;

(c) Management contract; and

(d) Build-operate-transfer (BOT) or build-operate (BO).

Concession contract in Arabic language is `aqd imtiyaz.137 It is a contract for
implementing privatisation, that is the transfer or sale of assets, organisation,
functions or activities of the public sector to the private sector.138

Generally, concession is a system whereby the government confers special
rights to an organisation (private or semi-government) to build, repair,
check and control and to launch an infrastructural project for a particular
period. It is in a form of contract where the government requires the
company (the concession holder) to invest to provide the services required
with its own financing. It is required to operate the services concerned
and bear all risks from the operations of the project. The company will be
rewarded in the form of payment of the price of the services by the consumers
and/or the government.139

The Malaysian government through the privatisation policy has awarded
concessions to private companies in implementing public projects, such as
the North-South Highway Project (PLUS), Penang Bridge, Kuala Lumpur
International Airport, Express Rail Link and others.

ARGUMENTS THAT SUPPORT THE PERMISSIBILITY OF IQTA`

In general, the debate on iqta` in the books of past Islamic jurists has been
discussed under the section ihya’ mawat (developing neglected property).
This is because iqta` is a form of ihya’ mawat.

137 Nazih Hammad, Mu’jam al-Mustalahat, p. 67. Harith Suleiman Faruqi, Faruqi’s Law Dictionary (English-
Arabic), Librairie du Liban, Beirut, 1991, p. 149.

138 Ernst & Young, Privatisation: Investing in State-owned Enterprises Around the World, John Wiley &
Sons, Inc., New York, 1994, p. 4.

139 Franck Bousquet & Alaian Fayard, Road Infrastructure Concession Practice in Europe, World Bank,
2001, p. 3.
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There are two ways of ihya’:

(a) Iqta` imam (gift of the ruler); and

(b) Ihya’ mawat thumma ijazah amir (developing the neglected property
and then obtaining the permission from the ruler).140

As such, the majority of past Islamic jurists did not define iqta` in detail, just
clarifying its various forms because it is one of the ways of ihya’ mawat.

There are two approaches by Islamic jurists when giving the definition of
iqta` and they are:

(a) Definition of iqta` which is related to ardh (real estate); and

(b) Definition of iqta` in general that is on mal (assets or properties).

Qadhi Iyadh has defined iqta` as the ruler’s gift of a mal Allah (Allah’s
property) to whoever he feels eligible to manage it. Usually iqta` occurs in
respect of real estates.141

Iqta` is also defined as what is given by the ruler in the form of real estate.
The said gift is either in the form of ownership or rights to derive benefits
from the real estate.142

Iqta` Conditions

Based on the debate of past and contemporary Islamic jurists, one can
conclude that the iqta` conditions are as follows:

(a) Iqta` is only given by the ruler with the objective of maslahah;

(b) Muqta` (one who is conferred with iqta` property) is able to develop
iqta` properties;

(c) Property which has been iqta` is not owned by anybody; and

140 Muhammad Rawwas Qal’ahji, Mausu`ah Fiqh ‘Umar bin al-Khattab, Beirut, Dar al-Nafais, 1986, pp.
34–35.

141 Ibnu Hajar al-‘Asqalani, Fath al-Bari, Beirut, Dar al-Fikr, 1993, vol. 5, p. 323.
142 Al-Mausu`ah al-Fiqhiyyah, vol. 6, p. 81.
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(d) Iqta` which is given does not contradict with maslahah `ammah.143

From the conditions outlined for iqta`, the ruler plays the most important
role in an iqta` gift by taking into account public interest.

Based on the iqta` conditions which have been summarised by Abd
Wahab Hawwas, there is no special condition that says iqta` is limited to real
estate only.

Iqta` on Non-real Estate

Iqta` has gone through changes and modification since the era of Saidina
`Umar r.a. This can be seen from the additional forms of iqta` which has been
recorded in the writings of Al-Mawardi and Al-Buhuti.

The question of whether iqta` can be applied on non-real estate is one of the
Islamic jurisprudence issues which emerged while examining the application
of iqta` in modern times. This is due to the majority of past
Islamic jurisprudence debates on iqta` which stated that this principle was
applicable to real estate. This is related to examples that were given by past
Islamic jurists when debating the issue of ihya’ mawat.

However, Imam al-Syawkani when discussing ihya’ mawat has a special
section relating to the status of neglected animals. This is based on the
sayings of the Prophet s.a.w. which show that such animals can also be
bred. The Prophet said:144

Meaning: “Whoever finds an animal neglected by the owner without
any food, and is taken and bred, then the said animal becomes his.”

In other sayings, the Prophet s.a.w. says:145

143 Abd Wahab Hawwas, Al-Iqta` fi al-Fiqh al-Islami wa Atharuhu fi al-Tanmiyah, Dar al-Nahdhah Al-
Arabiyyah, Cairo, 1994, pp. 25–34.

144 Al-Syaukani, Nail al-Autar, vol. 5, pp. 58–59.
145 Al-Syaukani, Nail al-Autar, vol. 5, p. 59.
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Meaning: “Whoever leaves the animal at a place that can destroy the
said animal, and then bred by another person, then the said animal
which is being bred becomes his.”

Abu Yusuf is of the view, iqta` imam in the form of tamlik raqabah (individual
ownership) form is permissible whether on ‘aqar (immovable property) or
manqul (movable property).146 The permissibility of iqta` on manqul shows
that there is room to widen the scope on issues that can be classified as iqta`
by the ruler.

For istila’ (authority) on mal mubah (public property which is not owned by
anybody), Ali al-Khafif stressed that it can be done on an `aqar or manqul
form of property.147

Though iqta` which occurred in the past was applied on real estate148 based
on the above factors, there must be a conclusion in determining the forms
of non-real estate which can be classified as iqta` by the ruler.

The Role of `Urf on Iqta`

Imam al-Syafi`i defined mal as something which has a value. As such, it is
transacted and compensation will be imposed on whoever damages it.149

This definition shows that ̀ urf plays an important role in determining whether
something that has a value can be categorised as mal because it depends
largely on local and current `urf. As such, several forms of new mal, such as
intellectual property has been accepted by contemporary Islamic jurists based
on the above definition.

For ihya’ mawat and iqta`, `urf also plays an important role in determining
the manner and forms because the permissibility of ihya’ was only mentioned
in general by the Prophet s.a.w.150

The above factors can be the arguments for widening the iqta` scope to the
various forms of assets regardless of whether they are based on real estate
or rights of broadcasting, supply, maintenance and others.

146 Ali al-Khafif, Al-Milkiyah fi al-Syari’ah al-Islamiyyah ma’a al-Muqaranah bi al-Syara’i` al-Wad`iyah,
Dar al-Fikr al-`Arabi, Cairo, p. 263.

147 Al-Khafif, Al-Milkiyah fi al-Syari’ah al-Islamiyyah, p. 226.
148 Hawwas, Al-Iqta` fi al-Fiqh al-Islami, p. 37.
149 Al-Suyuti, Al-Asybah wa al-Naza’ir, Beirut, Dar al-Kutub al-‘Ilmiyah, 1994 p. 409.
150 Al-Mawardi, Al-Hawi al-Kabir, vol. 7, p. 486.
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Iqta` in a Modern Form

There are several current studies which attempt to scrutinise current
applications of the iqta` principle which is debated in the books of past Islamic
jurists.

Syeikh Najib Muti`i said that the question of iqta` is similar to tarkhis
(concession/permit/licence)151 whereby, if a businessman or contractor
wants to build a road, he should get permission from the government. Only
upon obtaining permission is he allowed to carry out the works of
construction, maintenance and so on to the road, and can impose a mukus
(toll) to finance the cost and expenditure borne by him.152

Some of the Islamic jurists who attended the Dallah Barakah Symposium
viewed `aqd imtiyaz (concession contract) as a form of iqta` which is
awarded to the concession holder for a certain period of time and thereafter,
will be returned to the government.153

The use of iqta` principle in the context of Islamic investment now is more
suitable compared to `aqd imtiyaz. This is because the adoption of iqta`
terminology reflects the use of Shariah principles in dealing with current
Islamic financial issues.154

151 Hans Wehr, A Dictionary of Modern Written Arabic, Beirut, Librainie Du Liban, 1980, p. 332.
152 Sheikh Najib al-Muti`i, Takmilah al-Majmu`, Maktabah al-Irsyad, vol. 16, p. 149.
153 Fatawa Nadwat al-Barakah, pp. 220–221.
154 Hawwas, Al-Iqta` fi al-Fiqh al-Islami, p. 99.




