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Resolutions of the Securities Commission Shariah Advisory Council

IBRA’ CLAUSE IN A DOCUMENT OF AGREEMENT

RESOLUTION

The SAC at its 30th meeting on 8 November 2000 and its 45th meeting on
7 March 2003, discussed the usage of ibra’ (partial surrender of rights) in
Islamic securities and resolved that:

(a) Holders of Islamic securities may offer ibra’ to the issuer based on
the application made by the issuer of the securities concerned;

(b) The formula for the computation of early settlement may be stated as
a guide to the issuer; and

(c) The ibra’ (rebate) clause and the formula for the computation of early
settlement may be stated in the main agreement of the Islamic
securities contract which is based on `uqud mu`awadhat. However,
the ibra’ clause in the main agreement shall be separated from the
part related to the price of the transacted asset. The ibra’ clause shall
only be stated under the section for mode of payment or settlement
in the said agreement.

INTRODUCTION

Ibra’ refers to the act of surrendering one’s claims and rights, such as a
creditor writing off the debts of a debtor. Ibra’ falls under uqud tabarru`at.115

Among the related Shariah issues in the discussion of ibra’ clause in Islamic
securities contracts include:

115 Al-Zarqa’, Al-Madkhal al-Fiqhi, vol. 1, p. 579.
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(a) Bai`atain fi bai`ah (two sales and purchase contracts in one transaction);

(b) Safqatain fi safqah (two sales and purchase contracts in one
transaction);

(c) Combination of contracts in a form of mu`awadhah and tabarru`;

(d) Bai` wa syart (conditional buying and selling);

(e) Inclusion of conditions in the contract;

(f) Dha` wa ta`ajjal; and

(g) Maslahah.

ARGUMENTS THAT SUPPORT THE PERMISSIBILITY OF IBRA’

The OIC Fiqh Academy116 deliberated on the issues of reduction of debts
due to early settlement before the due date in bai` bi taqsit. They have
resolved that reducing the debt in arrears due to early settlement whether
at the request of the creditor or the debtor referred to as dha` wa ta`ajjal,
is permissible by Shariah and does not include interest which is prohibited
if it is not based on a prior agreement and only involves two parties that
is the debtor and creditor.  If it involves a third party, then it is not allowed
as it falls under the law of hasm auraq tijariah (discounts on trade bills).117

Contemporary Islamic jurists are still discussing on the issue of amalgamating
two or more contracts into one contract. This issue is included in the issue
of `uqud mujtami`ah (amalgamation of contracts) which is categorised as
`uqud mustajiddah (new contracts).

Bai`atain fi Bai`ah

Bai`atain fi bai`ah is included in prohibited sale and purchase transactions.
The basis of the prohibition originates from the sayings of the Prophet
s.a.w.:

116  The 7th conference at Jeddah on 9–14 May 1992.
117 OIC, Majallah Majma`al-Fiqh al-Islami, Jeddah, 1992, no. 7, vol. 2, pp. 217–218.
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Meaning: “That the Prophet s.a.w. disallowed two contracts of sale
and purchase in one transaction.”118

In another saying, the Prophet s.a.w. declared:

Meaning: “Whoever commits an act of two contracts in one transaction
then there is the least between the two or interest.”

The Islamic jurists were unanimous in declaring that bai`atain fi bai`ah is not
allowed based on the above sayings, but they differ in their opinions in
interpreting the forms of contracts and transactions which are included in
the prohibition.119

Ibnu Rushd120 summarised the types of bai`atain fi bai`ah into three main
categories:

(a) Two items with two prices;

(b) One item with two prices; and

(c) Two items with one price.

The Dallah al-Barakah Shariah Advisory Council interprets bai`atain fi bai`ah
as the amalgamation between tabarru` and `iwadh. For example, A says to
B:  “Sell this item to me and I will provide the price of the item together with
a gift”. This may also be construed as the sale and purchase of one item for
two prices that is, deferred and cash, and sealed with a contract without
determining the price agreed upon by the two parties to the contract. Sales
and purchase contract cannot be amalgamated with several other contracts,
such as musaqah, syarikah, ji`alah, marriage and qiradh.121 Nazih Hammad is
of the opinion that bai` `inah is also another form of bai`atain fi bai`ah.122

118 Al-Syaukani, Nail al-Autar, vol. 5, p. 231.
119 Ibnu Rusyd, Bidayah al-Mujtahid, vol. 2, p. 194.
120 Ibnu Rusyd, Bidayah al-Mujtahid, vol. 2, p. 194.
121 Syarikat al-Barakah li al-Istithmar wa al-Tanmiyah, Fatawa Nadawat al-Barakah, Jeddah, 1997, p. 108.
122 Nazih Hammad, Al-‘Uqud al-Mustajiddah: Dhawabituha wa Namazij minha, Majallah Majma` al-Fiqh

al-Islami, Jeddah OIC, no. 10, vol. 2, pp. 481–482.
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Safqatain fi Safqah

The basis for the prohibition of safqatain fi safqah is the sayings of the Prophet
s.a.w:

Meaning: “The Prophet s.a.w prohibited two contracts (sale and
purchase) in one transaction.”

In general, safqah refers to contracts and covers more than just sale and
purchase contracts as it encompasses other contracts as well.123

Past Islamic jurists were of different opinions in the interpretation of the said
sayings and the types of contracts prohibited by the Prophet s.a.w. The
majority of the jurists were of the opinion that safqatain fi safqah refers to
bai`atain fi bai`ah.124

Amalgamation of Mu`awadhah and Tabarru`

Contemporary Islamic jurists discuss in general the law on the amalgamation
of mu`awadhah and tabarru`.125 This is based on the views of past jurists in
interpreting the sayings of the Prophet s.a.w:

Meaning: “It is not allowable to combine debts with sale and purchase,
two conditions in sale and purchase, taking a profit from an item
which is not secured (occurrence of qabdh), and selling something
which is not owned.”126

Some Islamic jurists do not allow the amalgamation between mu`awadhah
and tabarru` type of contract. Ibn Taimiyah also held the same view

123 Al-Mausu`ah al-Fiqhiyyah, vol. 9, p. 266.
124 Al-Syaukani, Nail al-Autar, vol. 5, p. 232. Nazih Hammad, Al-`Uqud al-Mustajiddah, no. 10, vol. 2,

p. 516.
125 Abd Sattar Abu Ghuddah, “Al-Tafahum al-Janibi fi Majal al-`Uqud”, Hawliyah al-Barakah, no. 2,

Dec 2000, p. 30.
126 Al-Syaukani, Nail al-Autar, vol. 5, pp. 261–262.
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because tabarru` is done to facilitate transaction in a mu`awadhah way and
not solely done voluntarily.127

The Hanbali Mazhab also prohibits this amalgamation based on qiyas of the
Prophets s.a.w. on the prohibition of the amalgamation between bai` and
qardh.128 Nazih Hammad was of the view that this qiyas cannot be the
basis for the prohibition of the amalgamation between sale and purchase
contracts and all contracts of the tabarru` type. This is because sale and
purchase and hibah may be amalgamated into one contract.129

The Hanbali Mazhab is the most open of all sects in issues pertaining to
the inclusion of conditions in a contract. However, they clearly do not allow
the amalgamation of mu`awadhah and tabarru`.

Bai` wa Syart

Some Islamic jurists consider bai` wa syart as a prohibited contract as evidenced
by the sayings of the Prophets s.a.w.:

Meaning: “The Prophet s.a.w. prohibited conditional sale and purchase
transactions.”130

However, the authenticity of these sayings is disputed by hadis experts because
its isnad is disputed. This is further strengthened by examples of Islamic
jurisprudence that allow conditional transactions as found in the scriptures
of fiqh mu`tabar.131

Conditions in a Contract

The inclusion of conditions in a contract is a muamalat issue referred to as
“nazariyyah muqtadha `aqd” (purpose of contract theory). The Hanbali

127 Ahmad bin Taimiyah, Majmu` Fatawa, vol. 29, pp. 62–63.
128 Nazih Hammad, Al-`Uqud al-Mustajiddah, no. 10, vol. 2, p. 499. Abd Sattar Abu Ghuddah, Al-Tafahum

al-Janibi fi Majal al-`Uqud, p.30.
129 Nazih Hammad, Al-`Uqud al-Mustajiddah, no. 10, vol. 2, p. 499.
130 Al-Syaukani, Nail al-Autar, vol. 5, p. 262.
131 Al-Syaukani, Nail al-Autar, vol. 5, p. 262. Nazih Hammad, Al-`Uqud al-Mustajiddah, no. 10, vol. 2, pp.

484–485.
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Mazhab is regarded as the most open in the issue of muqtadha `aqd where
they allow for the addition of a condition in a contract to safeguard the
interest of the parties to the contract so long the condition does not contradict
the Shariah principles.132

Ibnu Taimiyah formulated a method related to the condition:

Meaning: “The original law on condition is valid and legal unless
otherwise proven.”133

Dha` wa Ta`ajjal

Dha` wa ta`ajjal is a form of ibra’.134 For contemporary Islamic jurists who
allow it, the inclusion of dha’ wa ta`ajjal is not done on the basis of
preagreement between the debtor and creditor. If it was agreed upon earlier,
then it will be considered as hilah ribawiyah (a means of allowing a transaction
that has the element of interest) whereby hilah is not permissable. This is the
view held by OIC Fiqh Academy.135

Generally, an ibra’ clause in a contract under Islamic financing, may be
construed as a form of inclusion of a condition in a contract. Under Islamic
law, the inclusion of a condition in a contract, such as a sale and purchase
contract, is allowed if the inclusion is for the purpose of safeguarding the
interests of the parties under the contract and it does not contradict the
principle of sale and purchase.

The ibra’ clause under Islamic financing is a form of preagreed condition
between the two parties to the contract. The SAC generally allows dha` wa
ta`ajjal without having to look into whether an element of preagreement
exists between the parties or otherwise.

132 Al-Zarqa’, Al-Madkhal al-Fiqhi, vol. 1, pp. 482–491. Al-Buhuti, Kasysyaf al-Qina`, Dar al-Fikr, Beirut,
1982, vol. 3, pp. 188–192.

133 Ibnu Taimiyah, Majmu` Fatawa, vol. 29, p. 346.
134 Please refer to the Resolutions of the Securities Commission Shariah Advisory Council on dha` wa

ta`ajjal for further details.
135 OIC, Majallah Majma` al-Fiqh al-Islami, no. 10, vol. 2, p. 502.




