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Principles of Muamalat in the Capital Market

BAI` `URBUN

RESOLUTION

In its 13th meeting on 19 March 1998, in a discussion on composite index
futures contract, the SAC passed a resolution permitting bai` `urbun from
the Islamic jurisprudence perspective.

INTRODUCTION

It can be mentioned as `urbun, `arabun and `urban. It is a deposit given by
the buyer to the seller in a buying and selling contract. If the sale proceeds,
the deposit will be part of the price of the goods. Otherwise, it will be
considered as hibah (gift) from the buyer to the seller.77

For example, A wishes to buy a car costing RM40,000 from XYZ Company.
A is asked to pay ̀ urbun of RM4,000 as booking fee, and there is a condition
that this money will not be returned to him if he cancels the order. However,
if he proceeds with the purchase, the deposit will be considered as part of
the cost of the car. This means A needs to pay only RM36,000 for the balance.

ARGUMENTS THAT SUPPORT THE PERMISSIBILITY OF
BAI` `URBUN

Based on a study done by the SAC, this concept is permissible from the
Shariah perspective, based on the following arguments.

77 Nazih Hammad, Mu`jam al-Mustalahat, p. 196. Al-Zuhaili, Al-Fiqh al-Islami, vol. 4, p. 448. Al-Zarqa’,
Al-Madhkal al-Fiqhi, vol. 1, p. 495.
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Resolutions of the Securities Commission Shariah Advisory Council

Opinions of Past Islamic Jurists

Past Islamic jurists were divided on determining the ruling of bai` ̀ urbun. The
following is a summary of their opinions:

The majority were of the opinion that bai` `urbun is not permissible as it
contained elements of gharar, gambling and unlawful acquisition of property.
They also discussed the prohibition of bai` `urbun by the Prophet s.a.w.78

Some tabi`in, among them, Mujahid, Ibnu Sirin, Nafi’ bin Haris, Zaid bin
Aslam and the Hanbali Mazhab considered it permissible based on the
practices of Saidina Omar Al-Khattab. He once appointed Nafi’ to be his
representative to buy a house from Safwan bin Umaiyyah in Mecca to be
converted into a prison. Safwan asked Omar for a deposit and laid down the
condition that the deposit would be his if Omar terminated the contract.
Omar agreed to the condition.79 This opinion was strengthened by Kadhi
Shuraih who said that whoever caused ta`attul (delay) and intizar (waiting)
had to pay compensation to the party affected by the termination of the
contract.80

Although there were two opposing views to this method of trading, the
SAC concluded that the concept of bai` `urbun is permissible and can be
developed as an instrument in the Malaysian Islamic capital market. It has
been a common practice in any society to pay a deposit in a business
transaction so that the parties involved will not lose their rights within a
certain given period. This does not contradict Shariah principles because it is
`urf sahih to ensure the smooth running of a muamalah. Bai` `urbun is
permissible because the hadith of the Prophet s.a.w. which indicates the
prohibition is weak.

78 Ibnu Rusyd, Bidayah al-Mujtahid, vol. 2, p. 264. Al-Zuhaili, Al-Fiqh al-Islami, p. 449.
79 Ibnu Qudamah, Al-Mughni, vol. 4, pp. 312–313.
80 A-Zarqa’, Al-Madkhal al-Fiqhi, p. 496.




