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Principles of Muamalat in the Capital Market

BAI` MUZAYADAH

RESOLUTION

At its 10th meeting on 16–17 October 1997, the SAC discussed the concept
of bai` muzayadah and passed a resolution that it was permissible according
to Islamic jurisprudence. Thus, this concept can be used as a reference for
developing an instrument in the Islamic capital market in Malaysia.

INTRODUCTION

Bai` muzayadah is the offering of goods for sale in a market by a seller with
a number of interested buyers who compete to offer the highest price. This
process ends with the seller selling the goods to the highest bidder. In other
words, it is similar to an auction.63 Other names for this principle used by
past Islamic jurists are bai` fuqara’, bai` man kasadat bidha`atuhu,64 bai`
mahawij, and bai` mafalis.65

This concept is relevant to many issues in the Islamic capital market, especially
those related to the behaviour of market participants profiteering from price
differences. It is also used as an argument to permit speculation so long as it
is not contrary to Shariah principles.

63 Nazih Hammad, Mu`jam al-Musthalahat, pp. 245–246.
64 Al-Hummam, Al-Fatawa al-Hindiyyah, Dar al-Fikr, Beirut, 1991, vol. 3, p. 210.
65 Nazih Hammad, Mu`jam al-Mustalahat, pp. 245–246.
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ARGUMENTS THAT SUPPORT THE PERMISSIBILITY OF
BAI` MUZAYADAH

Bai` muzayadah is a form of trading that has existed and been applied in the
muamalat system for a long time. It was a topic of debate to determine its
status among past Islamic jurists. Thus, in evaluating its status from the Shariah
aspect, the opinions of the past Islamic jurists were studied.

Athar as Basis

The following are the athar (practice based on the Companions of the Prophet
s.a.w.) supporting bai` muzayadah:

(a) Imam Bukhari had written a specific topic on the concept and views
of `Ata’ who said that bai` muzayadah was practised by society in the
sale of war booty;66 and

(b) Anas had reported the Prophet s.a.w. selling a carpet and a water
vessel and was calling out for customers. A man offered to buy them
for one dirham. The Prophet s.a.w. then asked for a higher bid. Another
man offered two dirham and so the Prophet s.a.w. sold the wares to
him.67

Opinions of Past Islamic Jurists

There were two opinions of the Islamic jurists in determining the hukm of
bai` muzayadah.

The majority viewed it as permissible by Shariah, while the minority thought
otherwise. The main reason for the difference in opinion was the interpretation
of the hadith of the Prophet s.a.w., which prohibited bidding on another
person’s bidding (saum ‘ala saum akhihi).68

66 Al-Bukhari, Al-Jami` al-Sahih, Dar Ibn Kathir, Beirut, 1987, vol. 2, p. 753.
67 Hadith as reported by al-Tirmizi and al-Nasa’i. Al-Tirmizi, Sunan al-Tirmizi, Dar Ihya’ al-Turath al-Arabi,

Beirut, vol. 3, p. 522. Al-Nasa’i, Sunan al-Nasai’i, Maktabah al-Matbu’at al-Islamiyyah, 1986, vol. 7,
p. 259 (hadith no. 4518).

68 Ibnu Rusyd, Bidayah al-Mujtahid, Dar al-Jil, Beirut, 1986, vol. 2, pp. 270–271.
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Al-Kasani, a jurist of the Hanafi Mazhab, said that bai` muzayadah is not
prohibited because the Prophet s.a.w. himself practised it.69

Ibnu Humam, another jurist of the Hanafi Mazhab, also permitted the principle
using the same argument.70

Ibnu Juzaiy, a jurist of Maliki Mazhab permitted this principle because it is
different from saum ’ala saum akhihi which is forbidden, and there is no
element of unfairness in choosing goods.71

Ibnu Qudamah, a jurist of the Hanbali Mazhab, stated that bai` muzayadah
is permitted accordingly to ijmak based on what was practised by the Prophet
s.a.w.72

69 Al-Kasani, Bada’i al-Sana’i`, vol. 5, p. 232.
70 Ibnu Humam, Takmilah Fath al-Qadir, Dar al-Fikr, Beirut, vol. 6, p. 479.
71 Ibnu Juzay, Al-Qawanin al-Fiqhiyyah, Dar al-Qalam, Beirut, p.175.
72 Ibnu Qudamah, Al-Mughni, Dar al-Fikr, Beirut, 1994, vol. 4, p. 302.




