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Principles of Muamalat in the Capital Market

BAI` MA`DUM

RESOLUTION

The IISG and SAC discussed the bai` ma`dum issue in a series of meetings in
1995 and 1997 in relation to warrants and futures contracts on crude palm
oil, and concluded that bai` ma`dum is permissible.

INTRODUCTION

According to the theory of contracts in the Islamic jurisprudence, one of
the conditions is that the mahal al-`aqd or ma`qud alaih (objects in trade)
to be traded must exist when the contract is being made.46 Purchase of
an object that does not exist when the contract is being made is considered
bai` ma`dum.

ARGUMENTS THAT SUPPORT THE PERMISSIBILITY OF
BAI` MA`DUM

The bai` ma`dum issue was discussed by past Islamic jurists when they were
debating on the condition of an object in a contract of sale. An in-depth
study is necessary to look for the `illah (reason) for the prohibition of bai`
ma`dum in a vast majority of past Islamic jurisprudence literature to ensure
that no error is made when applying the prohibition rule in many modern
business transactions.

46 Al-Zuhaili, Al-Fiqh al-Islami, vol. 4, p. 172.



24

Resolutions of the Securities Commission Shariah Advisory Council

Opinions of Past Islamic Jurists

The Hanafi and Syafi`i Mazhab pronounced that the object of sale must
be in existence at the time the contract is made. Otherwise, the contract will
be deemed invalid because anything that is ma`dum cannot be owned. This
was based on the prohibition by the Prophet s.a.w. on the sale of an unborn
baby camel and a sale of a non-existing object. However, exemption was
made to the salam, ijarah, musaqah and istisna` contracts based on the istihsan
principle.47

The Maliki Mazhab echoed the opinion of the Hanafi and Syafi`i Mazhab
regarding mu`awadhat maliyah (exchange contract), while for the tabarru`at
(ownership contract on voluntary basis) such as hibah, they did not impose
any condition for an existing object. What was important was that it was
expected to exist in the future.48

The Hanbali Mazhab, on the other hand, did not stipulate this condition.
What was important was that a contract did not contain elements of
gharar, which is forbidden by Shariah. Ibnu Taimiyah and Ibnu Al-Qayyim
analysed the question of bai` ma`dum and concluded a sale was forbidden
not because of ma`dum during the contract making, but rather because of
the existence of gharar, which is a forbidden element. This was based on
two arguments:49

(a) Neither the Quran, the Sunnah nor the Prophet’s companions stated
that bai` ma`dum was not permissible. There was, however, a hadith
prohibiting the sale of certain goods with features that did not exist.
The prohibition was also for goods that are available but simply did
not exist at the point of trade. This showed that the prohibition was
due to the existence of the gharar element in the trade. Gharar means
the inability to deliver the goods sold regardless of whether they exist
or not. An example is the sale of a runaway slave or an animal that
ran loose. Although the goods exist, the seller is not able to deliver
them to the buyer, despite the fact that it is his obligation to do so
once the sale and purchase agreement is completed. This failure to
fulfil his obligation implies the presence of the forbidden element of
gharar; and

47 Al-Kasani, Bada’i` al-Sana’i`, vol. 5, pp. 138–139, Al-Zuhaili, Al-Fiqh al-Islami, vol. 4, pp. 427–428. Ali
al-Khafif, Ahkam al-Mu`amalat al-Syari`yyah, Dar al-Fikr al-Arabi, Cairo, pp. 230–231.

48 Al-Kasani, Badai’i` al-Sana’i`, vol. 5, pp. 138–139. Al-Zuhaili, Al-Fiqh al-Islami, vol. 4, pp. 427–428.
Al-Khafif, Ahkam al-Mu`amalat al-Syar`iyyah, Dar al-Fikr al-Arabi, Cairo, pp. 230–231.

49 Ibnu Qayyim, I`lam al-Muwaqqi`in, vol. 2, pp. 8–10.
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(b) There are specific situations where bai` ma`dum is permissible by
Syara’ and considered valid. An example is the sale of fruits and
grains, which are about to mature. This is allowed by the Prophet
s.a.w. This is considered bai` ma`dum because the buyer cannot take
delivery of the goods and has to wait until the fruits or grains mature.
The salam, istisna`, and ijarah contracts are other examples of bai`
ma`dum which are permissible based on the principle of istihsan.50 All
these examples show that selling something that has not yet existed
or is not yet in the seller’s possession at the point of the sale transaction
is not forbidden merely because of its ma`dum nature.

Hence, the study shows that the `illah for the prohibition of bai` ma`dum is
gharar51 and not the non-existence of goods. Gharar occurs when the seller
is unable to deliver the objects for sale.

50 Istihsan means disregarding a ruling that has dalil over a matter and replacing it with a stronger ruling
with dalil based on the Syara’.

51 Please refer to further explanation on bai` ma`dum in the SAC resolution on transferable subscription
rights (TSR) and gharar.




